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Since Russia is an attractive market of 
around 150 million consumers with rather 
good buying capacity, many foreign 

companies consider entering it with their 
products. While making decision to launch a 
new product in Russia it is essential to appraise 
correctly possible legal risks, one of which is 
liability for patent infringement. The peculiarity 
of the Russian patent system includes an existence 
and practice of application of criminal and 
administrative remedies against patent infringe-
ment. These actions are to be taken by different 
Russian law enforcement agencies (police, 
investigative committee, public prosecutor, and 
courts). 

The product’s launch at risk usually means 
that patent research made before the first sale 
shows existence of a Russian or Eurasian patent 
with the scope of protection possibly covering 
the proposed product. In particular if freedom-
to-operate opinion prepared by a qualified patent 
attorney shows that proposed product allegedly 
infringes Russian patent(s).

The knowledge of the operation of the Russian
patent system shows that Russian courts rarely 
provide preliminary injunction in patent infringe-
ment trials. The Russian civil law states that only 
proven damages can be collected for a patent 
infringement or statutory damages in the 
maximum amount of 5,000,000 RUR (about 
80,000 USD) can be claimed. So, launch at risk 
while problematic patent(s) is (are) in force is 
considered as one of the possible business 

models on the Russian market. When choosing 
such a strategy, foreign businessmen acting in 
this country should be well aware of the fact 
that there is a risk of criminal and administrative 
prosecution on patent infringement.

Let us discuss the problem of criminal 
prosecution and administrative sanctions threat 
in detail to understand how to mitigate such risk.

Russian law includes provisions on criminal 
liability for patent infringement (article 147 of the 
Russian Criminal Code) if such patent infringement
is willful and it has caused damages in large 
scale to the patent holder. Due to the Criminal 
Code, it is to be estimated in each case whether 
damage is of large scale (depending on the 
circumstances of the action and how it relates 
to the property and business of ‘injured 
party’, i.e., patent holder in this case), but the 
amount should not be less than the amount of 
250,000 RUR (4,000 USD approx.). In practice it 
means that any commercial launch of product 
may be potentially considered as causing 
damages in large scale to patent owner if patent 
owner manages to describe it as seriously 
affecting his normal business - so this feature of 
an action would be present in such case. 
Possible penalty under this article includes the 
term of imprisonment of two years (part 1, 
without conspiracy, minor crime) and five years 
maximum (part 2, with conspiracy, medium 
crime).

In accordance with article 20 of the Russian 
Criminal Procedural Code the criminal cases on 

2MXMKEXMRK�VMWO�SJ�GVMQMREP�
PMEFMPMX]�ERH�EHQMRMWXVEXMZI�
WERGXMSRW�JSV�TEXIRX�
MRJVMRKIQIRX�[LIR�PEYRGLMRK�
E�TVSHYGX�MR�7YWWME�EX�VMWO�

Dr. Aleksey Zalesov

Irina Ozolina

MITIGATING RISK OF CRIMINAL LIABILITY

Dr. Aleksey Zalesov & Irina Ozolina of A. Zalesov & Partners discuss the 
problem of criminal prosecution and administrative sanctions threat in 
detail to understand how to mitigate such risk.
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patent infringement (part 1 of article 147 of the 
Criminal Code), if they are not committed by 
an organized group or on conspiracy of the 
accused, relate to so called criminal cases of 
private-and-public accusation. It means that the 
case may be initiated only on a petition of the 
patent owner (after he is warned on criminal 
liability for a false statement about a crime), but 
it is not to be automatically ceased even in a 
case of reconciliation between an alleged 
infringer and the patent owner. A patent 
infringement committed by an organized group 
or on conspiracy between criminals (part 2 of 
article 147 of the Criminal Code) is a crime of 
public accusation, i.e., it may be started without 
petition of a patent owner. No need to say that 
the acts of legal entities are usually being 
qualified under part 2 of article 147 - as acts 
committed by a group of people on preliminary 
agreement. Please also note that criminal 
liability is imposed only on individuals in Russia. 

So, in a launch at risk the managers of a 
company (e.g., CEO and sales director) who 
ordered launch may be considered as suspects 
and accused of the crime under part 2 of article 
147 if public investigators considered ‘conspiracy’, 
i.e., preliminary agreement between them.

Since patent infringement is considered no 
more than a medium crime, the preliminary 
measures on an accused person normally do 
not involve court arrest if an accused person 
has a domicile in Russia.

In accordance with article 151 of the Criminal 

Procedure Code such cases are to be 
investigated by investigators of the Investigating 
Committee (not by police officers).

At the same time due to article 144 part 1 of 
the Criminal Procedure Code an investigator, 
having received information about a possible 
crime, should check such information. During 
such a check an investigator may require 
explanations, samples for examination, require 
documents and things, extract them, appoint 
examination, revise the place of a crime, objects, 
documents, require making revisions. The 
investigator may do this himself or give 
instructions to the police in accordance with 
part 1 article 144 of the Criminal Procedure Code 
and of the Law ‘On Operative and Investigating 
Activity’, in particular to initiate inspection of 
offices, seizure of goods for the purposes of 
examination and so on. Please note that police 
cannot make such kind of revisions without 
written Ruling of an investigator in accordance 
with part 1 article 144 of the Criminal Procedural 
Code.  So, in view of this, presumably infringing 
goods cannot be arrested at this stage. It is also 
important to know that due to the law only the 
goods in amounts necessary for examination 
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”

That means 
that no 
property 
can be 
seized 
before the 
criminal 
case is 
initiated.

“ qualification of the acts as a crime (large scale, 
preliminary agreement of a group of people), 
should (but not always does) transfer the case 
materials to investigators of an Investigating 
Committee. By that time the goods are already 
extracted or arrested.   

The criminal investigation procedure in Russia 
is not transparent for the third parties because, 
till criminal case (with an accusation approved 
by a public prosecutor) is transferred to the 
court for the decision making on the merits, the 
information about investigations of a certain 
case is not publicly available due to article 161 
of the Criminal Procedure Code. The only 
information available on the criminal case is 
brief information made public by an investigator 
or prosecutor or announced in open court 
hearings if the accused person is detained and 
the judge decides whether to arrest him or 
provide other options like a bail. Since patent 
infringement is considered as minor or medium 
crime and of no violent nature - there is no 
practice to arrest the defendant in the trial 
before the sentence. 

So, there is no verified statistical data on 
patent infringement criminal cases which have 
not resulted in any court sentence. So, speaking 
only about the patent infringement criminal 
cases considered in the court, we can see only 
10 cases per year in Russia in 2017-2020 — 

can be extracted, so attempts of police to 
extract all the goods and/or materials from a 
plant, if such attempts are taken, are illegal. 

Please also note that the law does not permit 
coercive measures at the stage of checking the 
information about a crime, before the criminal 
case is formally opened by the ruling of public 
investigator, that is clearly stated by article 115 
of the Criminal Procedural Code. That means 
that no property can be seized before the 
criminal case is initiated. 

But it is also important to know that patent 
infringement can also be an administrative 
offense in Russia due to part 2 article 7.12 of the 
Code on Administrative Offenses), the procedure 
of prosecution of which is regulated by this 
Code. Such kind of cases is initiated by police 
due to the law. And due to articles 27.1, 27.10 and 
27.14 goods, materials and other objects can be 
arrested and/or seized immediately while an 
empowered official review of ‘the place of 
commitment of an offense’. Such action should 
be video-recorded or done in the presence of 
two witnesses, but still it can be done before 
any case (administrative) is started, or at the 
same time.  

In practice the police usually seize samples of 
the goods and documents acting in a procedure 
of checking information about administrative 
offense, and then, finding the grounds for 
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The 
probability 
of real 
seizure of 
goods and 
starting a 
criminal 
case on 
a patent 
infringement 
before the 
dispute is 
resolved by 
arbitration 
courts is 
very low.
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EVFMXVEXMSR�GSYVXW�MW�ZIV]�PS[���

.X�MW�VIUYMVIH�EW�ER�SFPMKEXSV]�TEVX�SJ�GVMQMREP�
MRZIWXMKEXMSR�XS�WLS[�XLEX�TEXIRX�MRJVMRKIQIRX�
[EW� [MPPJYP�� .X� QIERW� XLEX� XLIVI� WLSYPH� FI�
IZMHIRGI�XLEX�XLI�(*4�[EW�E[EVI�SJ�XLI�JEGX�SJ�
TEXIRX�MRJVMRKIQIRX�[LMPI�SVHIVMRK�PEYRGL��8LMW�
WLSYPH�FI�WLS[R�[MXL�GPIEV�IZMHIRGI�WMRGI�XLI�
WXERHEVH�SJ�TVSSJ�MR�GVMQMREP�GEWI�MW�ƵFI]SRH�XLI�
VIEWSREFPI�HSYFXƶ��9WYEPP]�XLMW�MW�XLI�GEWI�EJXIV�
E�[EVRMRK�PIXXIV�JVSQ�XLI�TEXIRX�S[RIV�VIEGLIW�
XLI� SJJMGI� SJ� ER� EPPIKIH� MRJVMRKIQIRX� ERH� MW�
VIKMWXIVIH�XLIVI��

;LEX�GSYPH�FI�VIGSQQIRHIH�XS�QMXMKEXI�XLI�
VMWO�SJ�GVMQMREP�PMEFMPMX]�JSV�TEXIRX�MRJVMRKIQIRX�
[LIR� E� TVSHYGX� MW� KSMRK� XS� FI� PEYRGLIH� MR�
7YWWME�EX�VMWO�
M�I���[LIR�GIVXEMR�TEXIRX�QMKLX�FI�
MRJVMRKIH�F]�E�TVSHYGX�$
��� 5VITEVI�ERH�OIIT�E�JYPP]�VIEH]�MRZEPMHMX]�

EGXMSR�XS�FI�JMPIH�SRGI�XLI�TEXIRX�
MRJVMRKIQIRX�GEWI�MW�STIRIH��8LI�JMPMRK�
SJ�RYPPMX]�EGXMSR�[MPP�RSX�EYXSQEXMGEPP]�WXST�
XLI�MRZIWXMKEXMSR�TVSGIIHMRKW�FYX�SRGI�
E�TEXIRX�MW�MRZEPMHEXIH�XLI�GEWI�MW�XS�FI�
XIVQMREXIH�

��� (SRWMHIV�ZIV]�GEVIJYPP]�XLI�WGSTI�SJ�
TVSFPIQEXMG�TEXIRXƶW�TVSXIGXMSR�XS�JMRH�
[IEO�TSMRXW�MR�XLI�WGSTI��5PIEWI�RSXI��
XLEX�MJ�MRJVMRKIQIRX�MW�RSX�PMXIVEP�FYX�F]�
IUYMZEPIRGI���XLIR�MX�VIEPP]�MW�E�WYFNIGX�SJ�
I\TIVX�STMRMSR�[LMGL�GER�FI�HMJJIVIRX��
�S��MR�WYGL�Ƶ[IEO�TVSXIGXMSR�GEWIƶ�
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